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BY HAND 

Ms. Thonuoema P. Duncan 
Generd Counsd 
Federd Election Comniission 
999 E Street, NW 
Washington, DC 20463 

Re: MUR 6320 (Clear Chaimd (Communications, Inc & Premiere Radio 
Networks, Inc.) 

Dear Ms. Duncan: 

This office representa Clear Chaimd Commumcations, Inc. CClear Chafmel**) and 
Premiere Radio Networks, Inc. CTiemiere**) in the above-captioned Matter Under 
Review CMUR"). This letter responds to the Comptaint recdved by die Federd 
Election Commission QTEC or "Commisdon") on June 24,2010. The Compldnt 
dleges thd Clear Channd and Premiere made a prohibited in-kiid corporate 
contribution to the campaign of John Gtamez by sending an emdl from The Sean 
Hannity Show regarding Mr. Gomez. 

Because the violation dleged in the Complaint u based on activity thd qualifies for 
the press exemption, the Comnnission diodd find no reason to bdieve that Clear 
Channd aid Premiere violated the Federd Election Campdgn Act of 1971, as 
amended ("AcfO. 

FACTS 

Clear Channd is a medta and entertainment company speddizing in radio 
programming aid outdoor advertising. It ta not owned or conbolled by a candidate 
or politicd party. Premiere, a wholly owned subsidiary of Clear Channd, 
syndicates qiproximatdy 90 radio programs and services to more than 5,000 radio 
station affiliates that reach over 190 million listeners weddy. Premiere has 
contracted with Mr. Hannity to syndicate The Sean Hannity Show. 

The Sean Hanmty Show began nationd syndication on September 10,2001, and has 
been syndicated by Premiere since December 30,200%. Mr. Hanmty is known for 
his commentary on politics and the American agenda. See The Sean Hannity 
Show/Premiere Radio Networics, Inc., 
http:/̂ ?yww.Dremiereradio.com/shows/vicw/gean hannitv.html (last visited Jdy 16, 
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2010). Mr. Hanmty and the medta entities that contract fiir hta services use mdtiple 
forms of media to disseminate Mr. Hamiity's commentary. As explamed in Mr. 
Hannity's biographicd infiirmation fiom die above-dted website, Mr. Hannity 
appears '*on radio, television, and the internet** and has authored two books. 

Mr. Hannity's website, www.hannitv.conL ta licensed to and hosted by Premiere. 
Anyone can go to the website and sign-up finr liee emdl updates from Mr. Haimity. 
There are approximatdy 43,000 subscribers fbr these emdl updates. The emdl 
update sidiscriber list has been developed by Premiere fiir ita media-rdated 
purposes. The emdl iqidates are sent by a vendor of Premiere cdled Fresslaff 
Interactive Revenue. * However, the 'Trom*' line of each emdl update dearly 
indicates tiiat the emdls are fiiom "The Sean Hannity Show" at the email address 
**headlines@hamiity.com.** 

As noted m die Comptamt, die emdl iqxtates often "recap the topics discussed 
earlier in the day on the Haimity Show, and provide a preview the [sic] topics and 
speakers that Haimity will feature on Ins m t̂-tune tdevinon program.'* Many 
times, quotes fiom newsworthy individuate are reproduced as verbatim commentary 
in the emdl updates. In addition, the emdl updates can include quoted commentary 
fiom others that has been posted as a "Hot Topic" on die www.haimitv.com 
wdisite. 

On occasion, the email updates advocate dectord action. Mr. Hannity has recentiy 
focused on whd he has called "Conservative Victory 2010." For example, attadied 
as Exhibit 1 is content fiom a May 7,2010, emdl update which states: 

Sean was jomed by "The Ardiitect" Karl Rove to 
discuss his tfaougjhita on how the (Conservative Victoiy 
2010 is going. "So where do you think the 
Republicans fidl in the House," asked Sean. "Oui the 
Republicans win the House," asked Rove, "You bet 
espeddly after that hedth care biU but redly I think 
they can gain 35 seata but this wiU be a wdrd election 
and they'll need 41 to take control." With your hdp, 
we can stiU puU thta off. Vtait Haimity.com for more 
infinrmation on how you can hdp. 

^ Premiere contoKto with Presdaff Interactive Revenue to provide email n 
fer the syndicated radta programa produced by Premiere. 
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At the time, www.hanmtv.com induded luiks to mfbimation about *Tea Party" 
rdlies and stiU indudes Mr. Hamiity's 'Toliticd Map" which is available at 
htto://www.hannitv.coni/politicdmap. 

On May 8,2010, Presdaff Interactive Revenue sent the emdl update attached as 
Exhibit 2 on bdwlf of Premiere. like die May 7 emdl update, Mr. Hanmty 
contimied his advocacy fiir "Conservative Victoiy m 201 (T in the opening sentence 
and by giving his endoisement of John Gomez, a candidate fiir federd office. The 
emdl update continued with commentary by Mark Levin which gave context to Mr. 
Hannity's endorsement' Mr. Levin's commentary ended with a fimdrdsing request 
and a link to Mr. Gomez's wdisite tiiat read: "DONATE NOW." 

THE ACT, REGULATIONS, AND ADVISORY OPINIONS 

The Act regulates spending fiir any **oontribiition" or "expeiditiire," but the Act and 
implementing regdations exempt fiom the defimtions of those terms: 

Any cost incurred in covering or carrying a news 
story, commentaiy, or editoiid by any broadcasting 
station (induding a cable tdevtaion operator, 
programmer or producer), Wdi dte, newspaper, 
magazme, or other periodicd pubUcation, including 
any Intemet or deciromc pdiUcation... udess the 
fiidlity ta owned or conlroUed by any poUticd party, 
politicd committee, or candidato. 

11 C.F.R. §§ 100.73,100.132 (hereinafter'"tiie press exemption"). 

The (Cominission recentiy addressed the press exemption in Advisory Opimon 
2008-14 (Melotii6, Inc.) whidi provided the foUowing andyticd framewoik: 

To determine whether the press exemption applies, 
the (Commission first adcs whetlier the entity engaging 
in the activity is a press or medta entity. Second, the 
Cominission has applied the tv^pait andysta 
presented in Reader's Digest Association v. FEC, 509 

' Mr. Levta balao a radtaohowhosU biU does mA host programming for Premiere or any 
other Clear Channel oonqiBny. 
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F. Supp. 1210,1215 (S.D.N.Y. 1981), whidi reqdres 
it to establidi: 

(A) That the entity is not owned or controlled by a 
poUticd party, politicd committee, or candidate and 

(B) That the entity ta acting as a press entity in 
conducting the activity d issue {Le., whether the press 
entity is actmg in ita "legitimate press function") 
(intemd dtations omitted). 

With regard to subpart B, the Conunisdon has stated "that the media is increasmgly 
using dectramc mdta and text messages" wliicfa has become "estdilished industry 
practice and tfaerefinre within the press exemption." Advisory ()pinion 2004-7 
(MTV). Afier the Conunisdon issued thta advisoiy opmion, it amended the press 
exemption implementing regdations to thdr cunent finm to spedficdly apply to 
"any Intemet or electronic pdilication," whidi includes emdl. See 71 Fed. Reg. 
18589,18608 n.52 (Apr. 12,2008). Furthermore, tiie Commission has expressly 
pennitted media pcrsondities and entities to occasionally soUdt campdgn 
contributions and to indude a hyperiink to a candidato's wdisite: 

Under the Commission's previous interpretations of 
the press exemption nothing prohibits ... 
commentators and gneats to make express advocacy 
endorsementa of certdn candidates to viewers... and, 
concunentiy, to suggest that viewers support such 
candidates with thdr contributions.... Accordingly, 
as with vcibd solidtations, where it does not become 
a regdar feature, the intermittent provision of a 
hyperliiik directing... vidtors to a campdgn's 
contribution page... wodd not be proUbited. 

Advisoiy ()pimon 2008-14 (MdotiiS, Inc.). 

THE COMPLAINT 

Over the years, numerous complainte have been filed agdnst Clear Channel, ita 
subsidiaries, and Mr. Hannity, dl of whidi have resulted in dismissd because dl of 
the aforementioned engaged in exempt press activity. See, e.g., MUR 6242 (The 
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J.D. Hayworth Show, Clear Channd (Commimications, Inc.) (June 4,2010); MUR 
5569 (The John and Ken Show, KFIAM-640) (Feb. 2,2006); MUR 4863 (Sean 
Hanmty) (June 3,1999). This Complaint shodd be dismissed on the same grounds. 

The cnix of the Complaint ta whether Clear Channd, Premiere, and Mr. Haimity 
qudity fbr the press exemption. Spedficdly, the Compldnt alleges that sending the 
emdl update attadied as Exhibit 2 was not part of a "legitimate press function." 
The Ckmipldnt offers the following assertions to support ita aUegation: 

1. **The emdl does not purport to be a news story, a commentary or an editorid 
endorsement" 

2. "Furthermore, the solidtation emdl is different in foim and substance fiom 
the usud 'Hamiity's Headlines' newdetter that ta distributed to Hamiity's list" 

3. "Lastiy, the emdl was not distributed generdly to the public, it was 
distributed to individuds on Hannity's list." 

As will be shown bdow, these assertions are both fectudly and legdly 
imsiqiportdile.' 

DISCUSSION 

The emdl update qudifies fiir the press exemption and is therefiire not subject to 
regdation under the Act. The Compldnt misstates fhe fiuts and qiplies legd 
criteria dut are unsupported by law or precedent 

1. The emafl update tadndes Mr. Hannity's endorsement of Mr. Gomez 
and commentary to support the endorsement, aU of which ta protected by the 
press exemption. 

CContraiy to the statement in the Complaint, the very first sentence of the emdl 
update makes dear that it constitotes an editorid endorsement of Mr. Gomez by Mr. 
Hanmty: "If you haven't seen this yet, you redly need to take a look. Thta is a 
great American who's working hard fbr a Conservative Victoiy in 2010." The 
emdl update then indudes the letter firom Mr. Levin with commentaiy that expldns 

' Tite Compbint also includes bchially and legally indevantaaaeitiona. For example, the 
Complaim suaes at the outset Uaa Mr. HanniQf and Mr. Gofluz are chikUiood fiiends. Tbepresa 
exemption doea not require a medta peroonality and a federal candidate to be atrangeiB. 
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the basta fiir the endorsement and concludes with a fundrdsing request and a liiik to 
Mr. Gomez's campdgn wdisite 

It is predsdy this type of endorsement and commentary that the press exemjition 
protects. Medta persondities have dways expressed thdr support fiir candidates 
through various medta duumels pursuant to the press exemption. In particular, the 
(Commisdon has already oonduded that Mr. Hamiity's previous expressions of 
candidate support - and support by other media persondities under contract with 
Clear (Channel subsidiaries - qudify finr the press exemption. See MUR 6242 (The 
J.D. Hayworth Show, Clear Channel (Communications, Inc.) (June 4,2010); MUR 
5569 Cnie John and Ken Show, KFI AM-640) (Feb. 2,2006); MUR 4863 (Sean 
Hannity) (June 3,1999). 

The Complaint suggesta that this dtuation is difiGeient because the emdl update 
included a fundrdsing request and a contribution link to a candidate's webdte The 
press exemption does not proscribe or regutate content Moreover, the Commission 
expresdy permitted solidtdions m Advisory Opinion 2008-14 (Mdotfa£, Inc.). The 
(Cmnplaint concedes tins fact, but quotes tiie advisory opimon to suggest that any 
sudi solidtation must be '*made withm the laiger context of an endorsement 
contained in commentary regulariy featured in the publication." That is exactly the 
situation here. The solidtation was made in the context of Mr. Hamiity's regdar 
commentary on "Conservative Victory in 2010̂ ' and hta spedfic endorsement of 
Mr. (Somez. 

2. The endorsement of Mr. Gomez was comparable to the other emafl 
updates that qualify for the press exemption. 

The emdl update endorsing Mr. Gomez's candidacy induded the same substance 
fhd has qipeared in other emdl updates and on Mr. Hannity's diow, namdy, Mr. 
Hamiity's advocacy for "Conservative Victoiy in 2010." It is, therefore, 
compardile to Mr. Hamiity's other media that is protected by the press exemption. 

The Complauit, however, mtatakedy rdies on FEC v. Massachusetts Citizens for 
Life, Inc., 479 U.S. 238 (1986) ("il/CFL"), to argue tiiat tiie emdl iqdate did not 
quaUty for tiie press exemption because it (1) did not contain a "Haimity Headlmes" 
banner or advertisementa like the other upddes, (2) induded commentary from 
someone dse, and (3) ended with a fundraising soUdtation. However, MCFL does 
not purport to esteblidi a test requiring that dl oommimications follow the same 
finrnat to qudify for the press exemption. Sudi a test would contravene the dearly 
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expressed congresdond intent to "assureQ the unfettered right of the newspapers, 
TV netwoil̂  and other media to cover and comment on politicd campdgns." 479 
U.S. at 250 (quoting die Act's legtalative histoiy). 

Ratiier, MCFL was oompaiing a semi-regdarly publidied newsletter of a nonprofit 
organization to a "Spedd Edition" to determine whetiier the *'Spedd Edition" can 
be "conddered comnarable to any suigle issue of the newdetter." Id. (emphads 
added). Though the Compldnt correctiy notes that MCFL examined whetiier tiie 
oigamzation'B masthead appeared on both the newdetter and the "Spedd Edition," 
the (Complaint fidls to state the other problematic diaracteristics of the "Specid 
Edition," none of which are present here: 

It was not piiblished through the fiidlities ofthe 
regdar newsletter, but by a staff which prepared no 
previous or subsequent newsletters. It was not 
disUibuted to the newsletter's regular audience, but to 
a group 20 times die size of that audience, most of 
whom were members of the public who had never 
recdved the newsletter. No duracteiistic ofthe 
Edition assodated it in any way with the normd 
MCFL publication. The MCFL mastiiead did not 
appear on the fiyer, and, despito an apparent tidated 
attempt to mdce it appear otherwise, fhe Edition 
contained no volume or issue number identifying it as 
one in a continuing series of tasues. 

at 250̂ 51. 

These fiwtors dearly demonstrato that the enudl update endorsement of Mr. Gomez 
is "conddered compardilê ' to Mr. Haimity's otiier emdl iqdates pursuant to 
MCFL. First, the email updato was produced and sent by tiie same personnel and 
vendor to Prenuere that have prepared and sent the other enuul updates. Second, tiie 
emdl updato was sent to the same redpienta tiiat recdved the other emdl updates. 
Thud, tiie emdl iqxtate oontdned characteristics like those of other enudl updates 
such as Mr. Hamiity's advocacy for "(Conservative Victory in 2010" and quoted 
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conunentary fiom others.̂  Fourth, the "Fram" line of the emdl updates dl indicate 
that they are from the "The Sean Hanmty Show" and that they are eadi part of a 
oontindng series of blast emdta fiom 'headIines@hannity.conL" 

It is dso worth noting what JI/CFL was guarding agdnst: spending bv non-press 
corporations to promote the candidates of thdr choice. See 479 U.S. at 251 ("A 
contrary position would open the door for those corporations and unions with in-
house publications to engage in unlimited spending directiy fiom thdr treasuries to 
dtatribute campdgn materid to the generd pubUc,....);' see also (Complaint at B.S. 
('To find that the press exemption appUed here wodd mean that Sony, Viacom, or 
Disney may distribute fundnddng solidtations for candidates, in fiill coordination 
with those candidates, without violatiiig the Act"). 

The press exemption has dways protected the ability of a media entity to 
disseminate any content induding that which promotes candidates endorsed by the 
media entity itself, e.g., editoriata in newspaiiers. Furthermore, the press exemption 
permita media entities to disseminate commentaries by media persondities, e.g., 
tdevision and radio diow hosta, newspaper colummsts, ete., induding critidsms or 
endorsementa of the candidates they choose. These communications may also 
include solidtations of oontributions. See Advisoiy Opimon 2008-14 (Melothi, 
Inc.). In addition, press activity is protected regardless of whether it ta coordinated 
witii a candidate. If coordmation niillified the press exenqition, no editorid board 
of a newspaper oould meet with or mterview candidates prior to endoisement The 
emdl d issue here ta entirdy consistent with tlie dlowanoes of the press exemption. 

3. The emafl update was avallabte to the general public 

The emdl update was avdUble to any member ofthe generd pdilic who signed up 
d www.hamiitv.oom to recdve Mr. Hanmty's emaU updates. If members of the 
public can eadly add thdr names to a list, dtatribution of content to that list must be 
conddered public finr these puiposes. How dse is a press entity to send fhe emdta 
and text messages contemplated and approved by the Commission in Advisoiy 

* As expkinedprevtausly, the feet that the endl update ahoconttmed a fundiaiiing request 
doea not affect die analyaia becauae die Commiaaion haa stated dut anch requests are not inconsistem 
with the press exenqdon. See Advisory Opimon 2008-14 (Metath6, Inc.). 

' This rationale aubaequently was icpudiated by CWzais United v. F£C. 130 S. Ct. 876 
(2010). 
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Opmion 2004-7 (MTV) and in ita amended regdations otiier than by sending them 
to a list? 

Thouglh the Commisdon has stated that "whether the entity's materids are avdlable 
to the generd pubUc" is one of the "considerations in applying thta andysis," thta 
condderation cannot epply when the press activity is by mdl, emdl, or any other 
finmd tlmt requires iidividudly delivered commumcations. Distribution of this 
type of media cannot be accomplidied other than by sendmg content to finite Usta of 
people Furthermore, MCFL itsdf noted that public dtatribution of a mdled 
newsletter beyond sudi a Ust was a factat tiiat wd̂ ied •fy»'"*̂  applying fhe press 
exemption. 479 U.S. d 250 fit was not distributed to the newdetter's regdar 
audience, but to a groiqi 20 times the size of that audience, most of whom were 
members of the public who had never recdved the newsletter.") 

The assertion in the (Complauit that the emdl update "was not distributed to the 
pubtiĉ  it was dtatributed to individuata on Hannity's Ust!" and, therefore, is not 
within the press exemption ta wrong as a matter of fiict and law. 

CONCLUSION 

This (Compldnt enoneously dleges a violation of the Act fiir activity that is 
comfintably within both the traditiond understanding of the press exemption and 
the Commisdon's recent interpretations that acoount fixr new and evolving types of 
media. For dl the finegoing reasons, the Commisdon dmdd find no reason to 
bdieve thd Clear (Channd and Premiere violated the Act. 

Sincerely, 

Witold Baran 
Cddi P. Bums 

Attadunenta 
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On Today's Show... May 7th, 2010 
Mayor Rudy Giuliani 
Sean was Joined by "America's Mayor', former New Yoric City Mayor Rudy GlultanI to discuss the latest 
terrorist attacks in New York City. 'Getting lucky doesn't seem to be a very good nationd poltoy to 
prevent terrorism,' suggested a thankful Hannlfy. "The radlty is that we're seeing a lot more of this,' 
warned Giuliani. "We're not going to defeat our enemies until we confront who they are,' argued the 
fomier mayor. "For the life of me I dont understand why President Obama cant utter the words 'islamic 
extremist" Thankfolly the evente In New Yoric's Times Square can remind us that we need to be 
continually vigilant and hopefully it will be a wakeup call to Washington that more needs to be done to 
secure our bordera and protect our cWzens. ^ ^ ^ ^ 

Jay Sekutow and Linda Chavez: Solutlona For Our bnmlgratton Crista 
Sean was joined by Jay Sekukiw, Chief Council at the American Center fbr Law and Justtee and Linda 
Chavez, the Cheirmen of the (Center fbr Equd Opportonlty, Joined together to talk ebout the immigratton 
crisls.'Vtalent crime on our borders has never been higher," argued Hannity, the chaos has never been 
this out of control.' Sekulow offered," The Federal govemment haant done anything and the fact is 
there's a real problem down there and there's been no involvement to help them.' Chavez retorted, 
"What we need Is legal Immigration reform that allows people to become legal cltizena.' Hannity closed 
the ergument saying, "we can only accept ao many people each year and we really need to give 
preference to those Immigranta ¥vho respect our borders, laws and aoverelgnty." Wow, what a concept. 

Gold IRAs are 

Keri Rove: The Coneervative Victory 2010 
Sean waa Joined by 'The Architect" Kari Rove to diacuaa hia thoughta on how the Conservative Victory 
2010 Is going. "So where do you think the RepuUteans fall In the House," asked Sean. "Can the 
Republicans win the House," asked f̂ ove, "You bet especlaHy after thd healtti care bill but redly I think 
they can gain 35 seata but tills will be a weird election and the/li need 41 to take control." With your 
help, we can still puH tills off. Visit Hannltv.com for mors Information on how you can help. 

Todey'e "Hot Topte" From The Hannity Forama: 
I'm 62 and I have never heard so much anlmoetty - poeted by KdthmkSO 
1 cairt remember e time when people have really atooped ao low to call out names so much and besh 
eech others pditicai views. I know every admlnistratton has had ita ahare of bashing, but ttite past yeer 
and a half. It has grown ton-fold. I do respect otiiers peoples views on Issues, i Just dont like the name 
calling and such. 
<!!2EB> 

» TV Tonight (Hanntty FOXNewe 8pm EST): 
More copB, safer streeta. and the deficit eliminated Just from legalizing pof? Fmr. Gov. Gery Johneon 
sparia up a debete! 

4» Hannity STORE 

THE SEAN HANNITY STORE IS OPENI 



Now you can get your very own Sean Hannity (Conservative Vtatory 2010 togo geeri! We hava fantaatic 
qualltyembroUerad golf 8hlrts,t-shlrto, hate, hoodies, coftae mugs, end Iota of more really cod stuff... 
In every slze...end it's dl mode ta the USAll We even have those mini Nerf footbelto tool 

Gred for Mother'a Day and Fattier's Dayl 

Go to Hannitv.com and click on the Hannity Store link and grab your very own (Conservative Victory 
2010 stuff whie supplies la8ti</< font> 
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